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Issue 1 – In the light of the acknowledged shortfall in the 

Council’s 5 year housing land supply when measured against 
the requirement in the Core Strategy, can the Policy Sites 

and Places Plan be ‘sound’ in the absence of non-strategic 
housing allocations? 

 
Question 1(a) 

 
The Council decided to alter the scope of the Policy Sites and 

Places Plan to exclude non-strategic housing allocations.  Is 
there anything either in law or in policy that would prevent it 

doing this? 
 

1.1 Whilst there is nothing specific in law or policy which requires 
a Local Plan to include non-strategic site allocations or would 

prevent a Local Authority changing the scope of a plan during 

the course of its preparation, there are consequences if they 
do that.  The relevant part of the legal compliance test is that 

the plan is identified in the Council’s Local Development 
Scheme, which it is, and there is no legal control on whether 

or not the scope of the plan once identified can be changed. 
 

1.2 The starting point in guidance is that ‘each Local Planning 
Authority should produce a Local Plan for its area’ (and NPPG 

ID12-012 confirms this means what it says and that ‘the 
Government’s preferred approach is for each Local Planning 

Authority to prepare a single Local Plan for its area.’  
However, there is no requirement to do this, which is indeed 

confirmed in the Oxted Judgement at paragraph 38, based on 
earlier Judgements in Gladman versus Wokingham and 

Gladman versus Aylesbury Vale. 

 
1.3 The other relevant test is that in order to be adopted a plan 

must be sound.  That is not a legal test, as Oxted confirms at 
paragraph 28 – ‘the task of testing the soundness of a 

Development Plan document is not a task for the Court.  It 
lies squarely within the realm of Planning Judgements.’ 

 
1.4 However, whilst there are no specific soundness tests in 

guidance, the NPPF in the section on plan-making does 
provide clear pointers on what is expected, as follows, 

together with our comments in relation to the South 
Gloucestershire PSPP.  The NPPF says Local Plans should: 

 
1. ‘Be consistent with the principles and policies set out in 

this framework, including the presumption in favour of 

sustainable development;’ (NPPF151) 
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In response, our view is that without specific site allocations 
there are doubts over whether the presumption in favour is 

met in the PSPP. 
 

2. ‘Set out the opportunities for development and clear 
policies on what will or will not be permitted’ (NPPF154) 

 
The emphasis on clear policies is important. The clearest way 

of demonstrating this would be specific allocations.  However 
it might also be achieved by criteria based policies for the 

release of sites for development, but neither approach is 
taken in the PSPP. 

 
3. ‘Include strategic policy to deliver: the houses and jobs 

needed in the area . . .’ (NPPF156) 

 
Here we would emphasize the need to ensure delivery and 

again the clearest way of demonstrating that is specific site 
allocations. 

 
4. ‘Crucially, Local Plans should: allocate sites to promote 

development . . .’ (NPPF157) 
 

Crucially is the key word here and clearly the PSPP does not 
achieve this. 

 
5. Cater ‘for housing demand and the scale of housing 

supply necessary to meet this demand’ (NPPF159) 
 

6. ‘Address barriers to investment, including a lack of 

housing’ (NPPF160) 
 

Without specific allocations there are doubts over whether 
these requirements can be met. 

 
The Council’s Justification for no New Allocations 

 
1.5 Paragraph 1.3 of document OS2 summarises the Council’s 

approach and we have the following comments on each: 
 

1. We do not agree that a Green Belt Review would be 
required.  North Somerset, which like South 

Gloucestershire includes green belt and non green belt 
land, succeeded in identifying additional site allocations 

in a Site Allocations Plan to address its 5 year housing 

land supply (5 YHLS) shortfall. 
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2. Whilst the Green Belt Review is being pursued through 

the Joint Spatial Plan, that plan is not currently due to 
be adopted until late 2018 and the subsequent site 

allocations will not be confirmed until the adoption of 
the South Gloucestershire Local Plan Review following 

the JSP. 
 

3. Bath and North East Somerset included green belt 
releases within its Core Strategy which was adopted in 

July 2014. 
 

4. The JSP and the PSPP cover different time periods and 
the PSPP should be setting out allocations to meet the 

overall housing requirements of the South 
Gloucestershire Core Strategy 2006-2025 and not the 

JSP which covers the period 2016-2036. 

 
5. South Gloucestershire have themselves delayed the 

PSPP rather than progressing it following the Charfield 
Appeal Decision in June 2015.  The consequences of the 

current approach is that the Council may be in a 
position where it is not able to demonstrate a 5 YHLS 

for a number of years. 
 

6. Similar to 4, the current South Gloucestershire 
Development Plan consists of the adopted Core Strategy 

and the PSPP, whereas the next South Gloucestershire 
Plan will consist of the JSP and the South 

Gloucestershire Local Plan Review.  As demonstrated by 
the lack of a 5 YHLS new allocations are required that 

meets housing needs now. 

 
1.6 Therefore the approach of South Gloucestershire Council 

contrasts with that of North Somerset Council who were faced 
with similar problems but for different reasons.  North 

Somerset, which is also a JSP Authority, prepared three plans 
to overcome delays in establishing the housing requirement in 

their Core Strategy, the need for up-to-date Development 
Control Policies and once the housing requirement had been 

established, the need to allocate specific sites.  This is 
succinctly set out in the ‘Purposes of the document’ section of 

the publication version of the North Somerset Sites and 
Policies Plan, Part 2, Site Allocations Plan, copied at Appendix 

1. 
 

1.7 Our conclusion on this point is that practice by a neighbouring 

West of England Authority demonstrates how South 
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Gloucestershire should have proceeded had it responded to 

the Charfield Decision positively in June 2015 to address its 
identified housing land supply shortfall as quickly as possible, 

rather than waiting until June 2016 before formally 
proceeding. 

 
Reasons for the Change in Scope 

 
1.8 These are set out in 8.3 of OS2 and our comments are as 

follows: 
 

1. The PSPP needs to allocate sites and test sustainability 
in accordance with the Core Strategy not the JSP.  

Piecemeal development will occur anyway through 
approval of individual planning applications either by the 

Council or on appeal in accordance with the 

presumption in favour and paragraphs 14, 47 and 49 of 
the NPPF. 

 
2. The delay in delivering Core Strategy sites is largely due 

to the difficulties in delivering large complex schemes 
comprehensively.  Notwithstanding what the Council 

now say, they had previously intended to release non-
strategic Green Belt sites.  Paragraph 54 of the Core 

Strategy Inspector’s Report says ‘during discussions the 
Council said “non-strategic” Green Belt development 

could be delivered through its PSPDPDP or in a 
neighbourhood plan.  This will provide some degree of 

additional flexibility in accommodating housing 
pressures by allowing local needs to be addressed in 

accordance with the principles of localism.’  Then more 

recently, the Council intended to identify smaller 
deliverable non Green Belt sites in the PSPP rather than 

having to rely on Green Belt releases.  To do neither in 
a plan-led system raises a soundness issue in relation to 

the PSPP. 
 

3. Again, the Council should have responded immediately 
following the June 2015 Charfield Appeal which would 

have put them well in advance of the North Somerset 
Site Allocations Plan, where a consultation draft was not 

prepared until March 2016 and will not be adopted until 
mid 2017 at the earliest. 

 
4. The exercise could have been carried out in the context 

of the preparation of the plan which properly tested a 

dispersed pattern of growth rather than allowing it to 
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occur anyway in a de facto way through approval of 

planning applications. 
 

5. As above in 1, 2, 3 and 4. 
 

6. Again, had the Council proceeded in June 2015 there 
would have been no conflict.  In any event, any 

confusion caused could have been dealt with on the 
basis that it is preferable to have site allocations in a 

plan rather than none at all, as in North Somerset, 
where we are not aware that this has caused any 

confusion. 
 

7. The Council should have considered the North Somerset 
Council approach of separate Development Management 

and Site Allocations documents. 

 
Other Considerations Relevant to Assessing Whether the PSPP 

is Sound in the Absence of Non-Strategic Housing Allocations 
 

1.9 The PSPP is part of the South Gloucestershire Development 
Plan.  Its original purpose was to support the delivery of the 

Core Strategy.  It was expected that it would identify non-
strategic housing sites, in addition to the strategic housing 

sites identified in the Core Strategy, to enable the delivery of 
the adopted Core Strategy housing requirement, which is 

expressed as a minimum not a target of 28,355 new homes.  
In the light of the Richborough High Court Judgement, if the 

Council cannot demonstrate a 5 YHLS policies in the Core 
Strategy and the PSPP for the supply of housing land will be 

out of date by virtue of NPPF49. (The Richborough Judgement 

is included as an Appendix to Issue 2 Question 4b in respect 
of a different issue). 

 
1.10 In addition it is inappropriate, contradictory and contrary to 

National Guidance for the Council to update Development 
Management Policies but not allocate sufficient sites to meet 

the Core Strategy housing requirement and provide a 5 YHLS.  
In addition, in one very specific reference, NPPF 76 says 

‘identifying Local Green Space should therefore be consistent 
with the local planning of sustainable development.’ 

 
Overall Conclusion 

 
1.11 Whilst Law and Policy does not prevent South Gloucestershire 

Council excluding non statutory housing allocations it sets out 

a framework which should be sufficient to encourage Councils 
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not to go down that route, particularly when there were 

alternative options open to the Council, which would have 
avoided planning by application, which is the inevitable result 

of the Council’s current approach. 
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1.12 Question 1(b) 

 
The Council has stated that if the PSPP must make housing 

allocations in order to be found sound, it will withdraw it 
from examination.  Is there anything in law or policy to 

prevent it doing this?  If not, would there be any positive 
consequences of the withdrawal of the plan? 

 
2.1 Law and Policy Guidance is quite straightforward in this case.  

Section 38(6) of the Planning and Compensation Act 2004 
says planning decisions must be taken in accordance with the 

Development Plan unless material considerations indicate 
otherwise.  Section 39(2) of the Act requires that a Local 

Planning Authority in exercising their plan-making functions 
must do so with the objective of contributing to the 

achievement of sustainable development.  NPPF 14 sets out a 

presumption in favour of sustainable development at the 
heart of the planning system and sets out what this means for 

both plan-making and decision-taking.  Crucially where the 
Development Plan is absent, silent or relevant policies are 

out-of-date, which is the case in South Gloucestershire in the 
absence of non-strategic site allocations, planning permission 

should be granted unless the impacts outweigh the benefits 
and should be assessed against the policies in the framework. 

 
2.2 So, the law sets out what is required and the framework sets 

out the remedies should the plan not meet the legal 
requirement.  Therefore there is nothing to prevent South 

Gloucestershire Council withdrawing the plan, but they would 
have to accept the consequences of doing so will be the 

current position of having no 5 YHLS and having to grant 

planning permission on sites in accordance with the 
presumption in favour of sustainable development and 

NPPF49 will continue indefinitely, with the threat of planning 
by appeal.  Previously the Council are on record as seeking to 

avoid that position.  At the Core Strategy examination the 
Inspector at paragraph 52 of his Report in commenting on a 

discussion on Green Belt boundaries said ‘A number of 
representers felt that the Council might be reluctant to carry 

out a review. (Green Belt Review)  The demise of the RS may 
mean there is less pressure on the Authority to do so but it 

does not remove the threat of “planning by appeal” if there is 
a shortfall in housing land supply or if the capacity of 

identified sites fails to be realised.  As I was informed on a 
number of occasions, the Council is very keen to avoid this 

outcome.’  Clearly that position has changed if the Council are 
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willing to progress a plan without non-strategic site allocations 

and threaten to withdraw it if they have to be included. 
 

Consequences and Remedies 
 

2.3 As the plan does not include any non-strategic housing 
allocations and no criteria based policies for assessing 

planning applications for residential use, there would be no 
impact on the way individual planning applications are dealt 

with in response to the lack of a 5 YHLS which will continue to 
be assessed against the NPPF. 

 
2.4 Withdrawing the plan would mean that existing Development 

Control Policies would not be replaced and updated.  The 
remedy would be to revert to existing South Gloucestershire 

Local Plan (2006) Development Control Policies and the NPPF 

and NPPG.  Given that we object to some of the proposed 
Development Management Policies which are unduly 

restrictive and contrary to the NPPF and NPPG, we would view 
that as a positive outcome to those objections. 

 
2.5 As we also object to the approach to the designation of Local 

Green Space, the withdrawal of the plan would provide an 
opportunity to review this approach. 
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Question 1(c) 

 
With reference to the Oxted Judgement (Document E1) can 

my assessment of whether the PSPP is sound take account of 
matters outside its present scope ie absence of non-strategic 

allocations? 
 

3.1 We have set out comments below in response to particular 
paragraphs of the Oxted Judgement. 

 
3.2 Paragraph 27 of Oxted says ‘the task of testing the soundness 

of a Development Plan document is not a task for the Court.  
It lies squarely within the realm of Planning Judgement.’  

Therefore we consider the Inspector is in a position to make a 
planning judgement on the soundness of the plan based on 

what it does or does not include, provided that Judgement is 

not irrational when it would be open to legal challenge. 
 

3.3 Oxted 38 provides further guidance.  It says ‘an Inspector 
conducting an examination must establish the true scope of 

the development document he is dealing with, and what it is 
setting out to do.  Only then will he be able to properly judge 

“whether or not, within that scope and within what it has set 
out to do,” it is “sound” (Section 20(5)b’ (of the 2004 Act). 

 
3.4 Again we say this makes it clear that it is for the Inspector to 

judge what the scope of the plan should be in order to make it 
sound, rather than simply dealing with what the Council has 

presented.  However, as the purpose of the PSPP is to support 
the delivery of the Core Strategy equally there is a reference 

in Core Strategy paragraph 1.6 to its reliance on the PSPP.  In 

addition, the Inspector’s Final Report on the Core Strategy 
recommended adoption on the understanding that the PSPP 

will review settlement boundaries and allocate sites for 
residential development to meet the housing requirement 

(IR86).  Therefore the requirement to include site allocations 
and review of development boundaries is key to the delivery 

of the Core Strategy. 
 

3.5 It is clear that in this case the original scope of the PSPP was 
to include non-strategic site allocations.  Appendix 2 of this 

statement contains the introduction to the June 2014 draft 
Policies, Sites and Places Development Plan document 

(Document PP11) which says that ‘to support the delivery of 
the Core Strategy, the PSP plan will set out and comprise’: 

 

- Development Management policies; 
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- Sites and places to review site designations and allocations 

and proposed allocations for a range of land uses and 
options for additional housing; 

 
- Local Plan policies map to include allocations arising from 

Part 1 or Part 2 of the PSP plan. 
 

3.6 By including this in the scope of the draft plan it is therefore 
right for the Inspector to assess where the removing site 

allocations from the present plan will inevitably be a 
soundness consideration. 

 
3.7 There are two other practical considerations here.  Firstly the 

title of the plan remains the Policies, Sites and Places Plan and 
in any case the plan does include limited site allocations in 

Policy PSP47, including some housing allocations.  By doing so 

the Inspector has then to consider whether the housing 
allocations it does contain are sufficient in total to ‘support the 

delivery of the Core Strategy’ in assessing the soundness of 
the PSPP. 

 
3.8 Oxted 31 is also relevant, in particular ‘there is nothing in the 

statutory scheme to prevent the adoption, for example, of a 
Development Plan document that is making allocations 

consistent with an adopted Core Strategy, simply because the 
Core Strategy may require revision or amendment to bring it 

in line with National Policy’ (taken from earlier Judgements by 
Lewis J).  This is relevant where in a number of places in OS2, 

the Council argue that as the Core Strategy is being revised 
by virtue of the emerging JSP it would be inappropriate to 

make allowances in the PSPP.  In accordance with Oxted 31 

the Council can and should make allocations, as set out in the 
original purpose of the PSPP, to support the delivery of the 

Core Strategy.’ 
 

3.9 Similarly in Oxted 39 ‘as the Judge recognised, the scope of 
the Local Plan Part 2 is plain from the text in its 

“introduction”, and from the policies it contains.  It “supports” 
the Core Strategy, it does not substitute for the policies of the 

Core Strategy as amended or new strategy,’ in the South 
Gloucestershire case through the JSP. 

 
3.10 In the case of both paragraphs 31 and 39 the Council is using 

the convenience (or inconvenience) of the timing of the JSP to 
abdicate its responsibility for making allocations in the PSPP. 
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3.11 One difference between Oxted and South Gloucestershire is 

highlighted by Oxted 41.  In response to the Inspector’s 
Conclusion, the Judge said ‘nor was there a process in which 

allocation of sites for housing were to be made’, whereas as 
set out above, in the original scope of the PSPP, it was.  In 

Oxted the issue was should the plan make allocations in 
addition to the Core Strategy, whereas here it is should the 

plan make allocations in order to meet and deliver Core 
Strategy requirements. 

 
3.12 Finally, a number of references in Oxted also demonstrate 

that the ‘North Somerset’ are preparing separate plans is 
appropriate and could have been adopted by South 

Gloucestershire (for example paragraphs 31, 38 and 44). 
 

Conclusion 

 
3.13 There is nothing in the Oxted Judgement that would prevent 

the Inspector from assessing the soundness of the PSPP from 
the starting point of the scope at the start of the plan 

preparation process, which was to include non-strategic 
housing site allocations considered necessary to support the 

delivery of the Core Strategy. 
 

(Issue 1 word count 3,020) 
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